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LLGAL TENDER ACT.

THE GREAT FINANCIAL QUESTION.

Decision of the United States Su-
. preme Court.

All Ontstanding Debts Centracted
Before Pebruary 235, 18463,
io be Pzid in Toin.

The Legzal Tender Act Justified as a
fpecinl Measuce During

War Times
vongress Uannot Make Further Issues of Green-
butks Legnl Tenders,
WasniNaros, Pev, T, 1870,

The following opinlon was nelivered in the United
Htatgs Suprome Court to-day by Chief Justice
Chase:—

Sugan P, Hepbwrn and Heary A, Hepburn va

Hinry 4. Griswold, in Errar to tha Court of Ap-
peals or the Slate of Kentveky,—<The question pre-
sented for our determination by the record in tnis
case I8 whether or pot the peyee or asgignes of o
note made before the 256 of Februwry, 1862, 13
obllged Ly law to accept in pasment Umted Btates
noes equal 1u nominal amount Lo the swin due, ae-
cording Lo 1t termus, when tendered by e maker or
other party bound Lo pay 1t and this requirves, 1a the
drst place, a construction of thel clause of the fryt
section of the act of Congress passed on that day
which declurcs the Unlied Stuies notes, the lsaue
of witleh wus authorized Ly the staiute, ro be a legal
tenders in puymeat of debts. Toe entice clause 13 in
these worda:—And =ach notes bherewn suthorized
gha!l be receivable in payimment of all taxes, internal
auties, ex Lies, debts and dewands of every kind due
to the Uniied Stales, excepl datied on imports and
demands sgalnse the Uniled states, of every Kind
whatsorior, except for intersst upon the bonds und
notes, wh'ch shall be patd 1o coin; and shall also bo
tawfal money and a legal tender in payment of all
debls, punblic or private, witlun the Uatted States,
except daties on imports and interest as afuresaid
(Twelith United Statea Statutes, 545, This clause
has alreaoy received much consideration here, and
this court has held that npon a sound construction
uetther toxes lmposed by Siate legilation (Lane
county ve Oregon, 7 Wallaee, T1), nor demands upon
contracts which stipulate o termd  for  the
payment or delivery of coln or bullion (Bronson ve,
Hodes, T Waliace, 220; Buller va. ITartwilz, 7 Wal-
lace, 2565) are lncluded by legigiative intention umder
the ‘dess:iption of debts, public und privaie, We
are pow to determlne whether this descrption em-
brages dubts contracted befors nd well os after the
date of the act, It 13 an estatlished rule for the
construction of statutes thas tue Lerms ewaployed by
the Legisisture are not to reccive an mterpratation
whieh eonticts with ackoow'sdged principles of
justice and eguity, If another sense, consonant with
tnese prinoiples, can be given fo them, DBut this
rule cannol prevall where the ietent 18 clear, except
in tue scarcely supposable case where a statuie sets
B naught the plamest precepts of moradity and sactal
vhligaticn. Comrts must give effect to the clearly
ascertalnod legislative loterests, i not repugnant to
the fundamented Iaw ordained in the constitntion.
Applying the rale just stated to the ael yoder con-
slderution there appears to be 8irong reason for con-
ftrung the word “depts” as having rveference only
todebia cuntracted subseqnent to whe enactinent of
the law; for no one will question that the United
States notes, which the act mokes o legal tender n
payment are, essentially unhke in natare, and belng
trredeemalile 1n coln are necessarily unhike In valne,
The. lawlul money then in nse and maude & legal
tender 1 payment cousisted of gold and gllver coin,
The enrroncy o use under the act and declared by
liaterms 1o be lawiul money and a I;:gal tenrler,

consists of netes or promiges to pay 1m-
pressed upon  paper prepared 1o convenient
form for ocircalation, and proteeted  against

counterfeliing by suitabio devices and penalties.
The former possess intrinsie value, determined by
the welzh! and foeness of the retnl; the latter
have no intriusic value, but & purchasing vains,
determiped by the quantity in cirenlation, by gen-
eral couscnt to lis currency in payments. and by
opimon o< [o the probatllty of redemptioo g coin.
Both derive, in dliferent degrees, a certain addi-
tionnl vaine from r adaptation to clrenlation by
the form amwl lmpress given to them ander national
authorliy, sl from the acts making them respec.
tively a legal tender, Contracts for the paymont of
money made bofore e act of 1562 had rarerence to
colned monsy, and coald oot be discharged, unlesa
by con-ent, otherwise than by the iander of the
Bum Aue in coln. Every such contract, thorefure, was
1o legal unport o contract for the payment of coin.
There 13 n well known law of currency that notes
or promuses o poay, unless made couvenleatly or
promptly convertibie into coln at the will of tue
holder, can never, except nnder unusnal or sabnor.
anal eondiions, be al par in cirenlation with cola,
it 18 an equally well Known law that depreciation of
notes must increads wito the focrease of the guan-
tity put i cireulation and dimloation of confidence
1o the ability or disposition toredeeim, Thelr ap-
preciation follows the reveraal of these couditions,
Noacl mak'ng them a legal tender oun change ma-
terially the operations of these laws, Thelr force
hns boen grrikingly exempillied m the history of the
United Stated notes,  Hegioming with a very slight
deprectation when firet lssted In March, 1562,
tney sunk in July, 1864, to the rate of two dollurs
ana eighty-five cents for & dollar in gold and then
rose, notil recontly, when s dollar and tweaty cents
in paper bocame equal to & gold doliar. Admitting,
them, that prior contracts are witoin sne mtontion of
the act. and assnmiog that tne act is warranted by
theconstitugion, it follows that the Wolder of a
promizsory note made befors the act for & 'hensana
dollars, payable, ag we have Just seen, according to
the law and aocording to the intent ofjthe parties, in
coln, was required when depreclation reached its
lowest polnt to accept 1n payment a thousand note
dollars, althongh with the thonsand coln doliars due
woder the contract he could have purchased on tuat
day two thonsand elght buudred and fifty =uch
dullars. Every pavment since the passage of the act
of anote of earller date has prosonted simlar shough
lesd striking features.

Now, 1 ceériainiy needs no argument to prove
that &n act cowmpelllng sceeptance 1n satisfaction of
any other thao stipulated payment aiters arbilrarily
the terms ol the contract and lmpalrs its obligation;
and that the extent of lmpairment 18 i proporiion
to the tnequality of the payment accepted under the
ponstralut 6f the law to the payment due under the
contract. Nor does it need argument o prove that
the practicul operution of such an acl Is contrary to
Juatiee and equniity, it followe that no eonstruction
wideh nttributes such pracileal operation to an act
of Congress 1s to Dbe favored, or, indeed, o
be admlited, If mny olher cao be reconciied
WIith the manifest iotent of the Legislature,
What, then, s that menifest iotent? Are
we at lioerly, upon @ fair and reasonabie
constructionof the act, to Eay that Congress meant
that the word debis,” used In tlhe set, should not
inolude debls contracted prior to its passage? In
the case of Dronson va. Rodes we thought ourselves
warranted in holding that this word, used in the
slatute, does not incinde obligations ereated by ex-
press comruct for the paywent of gold and siiver,
whether colned or ia bullion. This cpnclusion
rested, bowever, malnly on the terms of the act,
which not only allow but require payments in coin
py or to the government, and may be falrly con-
widered independentiy of ecnsulerailons Lelonging
to the law of contracts for the dellvery of spenified
Arvicies s sanctioning epeclal private contracis
for ke payments, without which, indeed, the
provisions relating to government payments
oould bhardly nave practical effect, Tuls considers-
tou. howovaer, does Dot appiy to the matter now
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befora ua. There Is nothing In tho terme of the st
which looks to any dalference in it oparalions on
different desoripilons of debis pavable geoaerauy in
money—that 15 to say, in dollars amd parts of a dol-
lar. ‘These terms, on the contracy, ln their obvions
tnport, inciude equally all debts not speclally ex-
pressed to be payable in gold or siver, whether
arising uvoder past coftracts and airesdy due, or
urising nuder such contracts and to become due sl a
future day, or arising and becoming doe under sub-
gequent cpatraets. A strict and literal construction,
mndeed, would, a5 suggested by Mr. Justice Story,
in reapect to the same word used 1o the constitution

{1 Story un Coustitution, 931), Hmle the word *debia’
W debts existing; and o Lhis construction cannot be
weeeptad, beeguse the lmitatious sanctioned by it
sapnot be reconciled with the obvious scope and
purpose of the act, it 18 eertainly concluslve against
any lnterprotation which will exclude existing aghis
from I8 operation, The same conclusion results
lrow the excopulon of nterest on loana and duties
on tmpores, from the efeet of the lega! tender clanse.
This excestion affords sn irreslsuble implication
thit no degenption of debls, whenever contracied,
can be withdrawn from uhe erect of the act if not
included within the terms on ihe rensonabis inteut
of the excoption, Aud it 1s worthy of observation
in this connection thatlo all the aebates to which
the ‘set gave occasion to Congress uo suggesilon
Wis ever made that the legal tender claude did not

apply a5 fully to contiacls mode before us to con-
tructs made after it4 pasagpe, These consioerations
Beela Lo ug conciustve, We do not tnnk oursel ves
ut Uberey, Werelors, to say that Qoneress did not
intend 0 make the notes anthorizeéd by 1ta legal
tender in payment of debts contracied befors the

passiige 0] e ack, We are thus broaght w the
question wielher Congress has power Lo imake notes

isdued under ks suthorisy o legal woder in payment
of debts which, when contracled, wers poyable 1
gola anag silver eoln.

Lu# dehcacy snd Importance of this questlon have
uob been overggted n the argument, Tiis court
always upprodsches the constderation of questious of
this nature reluctautly, and wa constanc rals of de-
claion his beow and 18 that aots ol Congrosd must
be regurded w8 constitutionsl widess clewrly shown
W be otherwiss,  Bol the copstintion 14 the funda-
meutal lew vl whe United Stated. By 16 (he peopls
Lave crewled @ government, colined ity powers, pro-
serlbed then limita, dlstribuied wped am the
ditierent departments and directed ln general e
manner of tuetr exervise, No depariment of the
Quverament Gas gy olber powers than tuose dele-
gated to ft Ly the people.  All the lomalauve power

ranted by the consutation belongs Lo Cungresa,

ul 16 bas  no  legisiative  power  which
18 not Lthoes grauted; apd  the  same  obaer-
vatlen ¢ equaily true in s appicauon to
the execuive and judicisl powers  granted
respecirvely to the Preésident and thoe courts, All
Lieau powura didler in kind, but oot ln source or lun-
itatious; they all arise from the constitation and are
lunied oy s terms,  Ie 18 the tuncton of the judl-
viary Lo iecpret and apply the lnw betwesn partivs
ad they acise 1or judgment., It can only declare
whae the law 15, sud catoree by propoer prooeé-s thoe
law thus declared. But o gscertaining the respect-
v riglis of parties 1L requently LeComes necessary
to consult the constitution; for taere cau be no law
nconsi=tent with the lupdamental inw. No enact-
meit not in pursaanee ol e sulnority couferred by
It can créate obligatlons or couler rights, for such 18
the express declaration of the consbitution W&eil in
thiese worlds:—

This constitutton and the laws of the United States which
sball e mudde io pursuiues thereol, sud all leentiss wade o
which shall be made ander the sutbority of the Unlted Siates,
#hall b the supreme law of tue laod, and the judges of evury
punte shnll be bound thereby, anyibing in the constitutlon or
Lawh ol wiy State 1o the coutrary notwithstending.

Not every ach of Uongress, then, 19 Lo be regarded
44 the supreme low ol the land; nor is it by cvery
ek of Longleds that the Juidges are bound. s
cnaracter and tus forea belung to such acts as are
“inade i pursuance of tne consitudon.” Whoen,
thereiore, w case arises for judicial dewsrmination
and whe decision depends on the alleged
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and 18 pithmats cnds—Iaws oot profinited, but eon-
Bistent with the letter and spirit of the constiinion —
laws really caloulated L efct sho objecis entrusted
to the government."

The question bafore us, then, resolves tlecil into
this:—1s the olaues which makes the United States
nolées o logal togder for debta coutracked prior to Its
cnactment & law of the deseriplion stated in toe
ralet It 18 not doubted thal the power Lo establiah
u stundard of value, by which ail other valuea may
be messured—or, 1n oier wonds, 1o determine what
aball pe lawiul money and o legal tender—ia in 114
nuture anil of necessity & goverumental power. 1t
14 tn all countriss exerclsod by Lo government. In
the United States, so far as it relates to tne preclous
meials, 16018 vested in Cougress by the graot of he
power to coln mooey. Hul can & power to lmpart
these gunlities w noies or promises Lo pay monesy
when offerod In discherge of pre-exiating debus be
derived from the coluage power or from any ojher
power expressly given? It 18 cectainly not the
EATNG pOwer A3 the power to coln money, nor i 1t tn
ROy reasonanie, Bdlisinotory sensa an unnroprmia
or plalaly sdopted means to the exereise of LR
POWEr; nor 8 Liere more reason Tor saying that it 13
unpihed noor lngidental Lo wie power Lo regolate the
viine of comed money of the United States or of
forelgn cows, 'This power of regaiation 13 i power
to defermine the welghy, purity, form apd 1mpres-
slon of the several coins, and thelr relution to euch
otlier, and the relations of foreign oius o the mon-
ewary univ of the United Stares. Nor Is the power
to mkke noles o legal tender the sRIO u8 Lhe power
o Wsne notes to be used 88 currency. 'The old
Uwgresa. under the Articles of Confederation, wad
clothed by express irlut with the power tu emit
bula of creait, which are, in faol, noies for cir-
calution a8 eurrency, and  yel that Congress
wus nol clothed with power to make thelr billsa
legnd tender on payment. And this court has re-
cuntly beld thut Copgress, under ihe copatitution,
pOSAESEAS LM Bame power to emlt bills or notes as
ueldental Lo other powers, though not denominated
BUONE LOege expredsiy granted, Dut 1t was expresaly
deciared at the sdme ume that this decizlon cou-

deed, we ure not aware that 1 as ever been clalimed
thut the power Lo 1g3ues biils or notes has ony ldeus
Ly with the power to make them & legal tender; on
the contrary, she whole histery of the country
relutes thut notion. Tue States nave always been
hald to possess the power L0 authorize and regu-
lale 1s8ue  of  buig  for  crculation by
bunks or Individnals, subjecs, as Oas been
lateiy determined, to the ocontrol of Congresd,
for the purpods of eswablstung aud  Aecuring
o nationsl  currency, and yoio the States are
expressly prolubiied by tue coustitulion from mok-
Ing anything but gold and silver coin u legal weader,
‘I'nia soems decisivg on toe polnt thal the powoer
tu 1s8ue notes and cbhe power lomake them a legal
tender are not the same powar, and that they have
0 necessary connecion with each olper, Dut 1k
hag been maintaned 0 Arguinens thas e power
to make United States noves s legal tender 1n pay-
ment of nil debts 15 8 Iuesns ap?rupnu.l.t'.l, and
plainty adapted to the exceation ol the power to
carry on war, of the power to regulate cominerce
and ol the power Lo oW money. I it 18, aud
15 not prolublted nor inconsistent witn the leiter
or spirit of the constituilon, then whe aet whieh
makeds them such legal teaders must be held W bes
coustibutional,

Lew ug, then, first ingoire whether 16 s an appros-
priate and pluinly sdaptod means for carrylug on
war,  The alirmauve argument may be thug
stited ;i—Congress hus power to declare and provide
for carrylng on war. Congreas hos also power Lo emit
Lills of credit, or clreulatlug noles, recelvable for
govermunent dues, and payable, 8o far, 4t loast, as
purties are wiiling to receive them, in dischuarge of
government oblgations. It will facintate the use of
auch notes in disbursements to moake them a legal
tetider i pryment of existing debis; therelore Uon-
grese muy make such notes o legal tender. luia
ditienlt to Bay to whal express power the suthority
tw make notes & legal tendor 1n wrmeu& of debla
pre-eXISting 10 contracts may not be nplieid as mnei-
dental upon the principles of this argumens, I8
there any power which does not involve the nsa of
money* And 15 there any doubt that Congress may
185ue and use bl ol eredit &8 woney 10 Lhe sxecution
of any power ! The power to estaplish Post Offices
and post roads, for example, luvolves the collectlon
ond dispursement of a large sutn, 18 not the power
t0 muke notes & legal tender as clearly meideatal to
Lthig power as to the war power! 'I'le anawer to

tency of a leglsistive provision with tho funda-
meotal 1w 10 18 the plain daty of the Courr to com-
pare the act with the constluntion, snd 1 the formner
cannol, Wpon & Iar constraction, be reconeted with
the jakter, to give effect to the cousiitadon rather
iban tie statate, This seems so pluin thak b 18 lmpos-
sible to maker It pladncr by argument. it
be otherwise the constitution 13 not  the
supreme luw.  I6 18 nelier  Decessary nor
usernl  In owny  case to  Inquire whether
or ol wny wet of Jongress was td In pursuanoe
of 1%, am he oath which every ember of this court
I8 requiced 1o tuke, Lt ne “will samuausier justice
WILLOUL Pespues (0 persoas sud do egual right w
the poor smnd the men, and fachfully perform toe
Qubigd WCUubEnL upon biw to the besl 01 bis abllicy
and understanuing, ageceably to the constliuuon
and laws of the United States,” becomes an (ke sud
U e 10T, .

e ease befure us 18 one of private rights, The
Plawntdr in tue court below songul (o recover of tue
delendanss @ certuin suim exoressed on the face of &
prowmissory note, The defendoants insisled on the
rigit, under e ack of February 25, 1562, 1 acquit
Lucmselyes of whelr obligation u{ leudering m pay-
ment & A nominally equal o United swales notes;
pbut the uote umd boen execated bufore Lhe pas-
sage of tue wet, and  the plamulr  nsisted
on s ighsy, aonder the constituiion, 1o be pald toe
amonut ane in gold and suver, and it has oot been,
and feaniol ve, depled whal the plalnull was eo-
titled 10 Judgment wecoraing to  lus ciaum, unlesy
bound by & eonstitutional 1aw to sceept Lhe noies us
eoiie Thiis Lo quedtions Were direcly presenled:—
Waere tie dojeadanis relieved by tbe acl from the
obiigaiton assiaed 1o the contract? Could tue
plsntul or compelied by & jadguent of the Uourt to
Fecelve 1o [y igent i currency oi a dlifereot nature
wid Value tro ek wilon was o e conleuapistion
wl the purtlcs when the contrace was made? ‘fne
vours ol Appeals  resolves poth  quesiiona Lo
tie uedstive, aud tho delendauis seck the reveraul
OF dhae Juidigment by wiete of ercor. It becomes our
Guly, tuereiore, o delermme wiesher toc wet of
February o, 14862, 80 1ar &8 (b makes United States
Tokes & bl Liender 1o payment of debis contracted
PUIOT Wy itd paseage, I coastiiubional aud vand or
otierwiie.  Under a deep sense of our obligation Lo
pariorm thits dudy to the besk of our &bty wond un-
durstnnding, we shall proceed 1o digiuse of he case
presented nptie record.

W hmve wiresnay said, and i@ 1 generaily if not
universaily concoded, that the gover sment of the
Unibed siales is one of Hoated powers, and that no
depurtilent fossgsses SOy winhorily oot granted by
the consubulon I8 18 nok necessury, Luowever, i
order to prove the exisience ot o particulsr ag-
Liarity, to Siow & puricuiur snd express grant.
Jue deshgn ol the copstitution Was 1o establlsh
W povermbelt  competent o tuke  direction
and  admodsieation  of the adairs of a great
HAblon, an al the satie thae (o mark by sulleiently
detinite Hines the spiuere ol 16 operations. To this
el 1k Was peediul ouly Womeke express grants of
general powers, coupled wilh o furtoer graot of
saeh incidental and anxillary powers as might be
Feiuired for tie exercise ol Lie POWErs expiessly

ranted. These powera are uecessurily cxtensive.

L lias been found, lodeed, Lo tae practical gdioinis-
tration of the government thal & very large part, if
not the lurgest part, of W8 (unctions hove been per-
Jurmed n the exercise of powers tuus Lnplisd. But
the extension ol power by Ladlleauon was regarded
Wil Home appoensosion by toe wise wen who
frauned and by the intelligent citzens who sdopted
thie constitution. ‘This appreliension 18 maoitest in
the terms LY wiich the grant of lucdental and aux-
tilary power 19 made. All powers of this nature
arg Ineleded under e descriptioh of “power 1o
ke ail lnwa necessary aod proper [Ur CRITying intw
execuuon the powers expressly granted to Congress,
O veBied by e copsutution 1o the governtuent or
10 iy of 18 departments or agnirs.”  The saine ap-
Preasos1on 15 equally apparent 1o toe tenth article of
the amendineots, waich declares that “tlie powers
not deiegated 1o the United States by the constitu-
Lion, nor provioited by It to the sStates, are reserved
Lo the Staies or the people.”  We do not mean to eay
that either of these constitutional provisions is to ba
Liken as résiccling auy exercise ol power [airly
warranted by the legitimate derivation from one of
the enumeratel or oXpress powera. Tae Nrst was
undouvtediy wiroduced w excinde all douht i re-

Specl  to  the cxisicuce  of  Loplied  powers,
while tie Wouds Y DecesEAry and pro-
per ' wers Jnlended LW have 8 sense,

b nse the words ol Mr. Justice SLory, “al oncs ad-
wonitory and dire , and o reguite that the
nienns used 1o the sfecutlpn, of &n express power
sionld be Hona fde appropriste to the end. (1
Story on vomildution, 1ed, par 1,260) The second
provision wed intanded to have @& like sdmonttory
and directory vense, and to redtrain the lmited gov-
erioment estubished under the constitution from the
exercise ol polverd nob clearly delegated or derlved
by just Inference rrom powers ao delegased,

It nad not Hen matnmined in grgament, nor, in-
decd. wauld any oue, however nligitly conversant
with coniblonal law, whink of wmaintainiug tims
there I8 o rhe consttution any cxpress graut of
legisiative power to make any deacription o eredio
currency a legal tender in paymeuat of debls.
We  must lugoire, them, whether this can
be done In tie exercise of au nnptled power.
Tue rule for determining whether o legisiative
enactiofut can bo supporteild 03 an exercise of an
huple xr, wad stated by Chilef Justiee Mar-
phiall, epeak*Ms for the whole courl, In the case of
MoUulloch versus the State of Muryland (4 Wheaton
4lh); wnd the statement Lhen made has ever since
becn accejptad us 8 correct exposition of the const-
tution, His words were these:—':Lot the end be
Iegiiumate, et 1t be within the sgsope of the constitu-
tiou, and all meavs which are appropriste, which
are plainly gdapted to that end, wilch are not pro-
binited, but consistent with the letter and spirit of
the eondtituuion are constitutional.” And o another
part of the same opinion the practleal operation of
this rule was thus Ulostrated:—Soouid Coagress 1n
Lhe exegurion of 1 Eowera adopt measures which
are.profibited by the coustituuion, or should Con-
EUoss, undor the pretext of executing ita powers,
pass jaws for the accomplishment of objects
Ot entrasted to the governinent, 1t wonid bLe the
paloful duty of this trituual, should a case requiring
Ruch & deciglon come before 1t, 1o #ay that suel an
Act was notune law of the land; but where the law
18 Dot prewibiied and e really calenlated to efect
any of the objects entrusted 1o the government, to
underiake licre to luguire inte the degree of 118 no-
:ﬁim;;ﬂ"r&::ddlfbf& m. :ue line which circumseribes

il
lrﬂuudl.;'mllhlll.. proiy aud tread on legisiative
muat be taken, then, ag finally settl
Judiein decigivns can setlle ln:uuin t.n:‘l'l:l: L‘gr::
[l IRWB NeCESALY G0 Proper for currying nto Ax-
ecutlon” powers expressly granted or vested, hava
in the consitution & sense equlvalens to uist of the

words “lams not absolutely neosasary, ind but
APDropristo il piaialy sdapiad v consivacionsl

this g does not pppear to us doubtful. The
Arguient, therelore, seeis to prove tuo wash. It
carries Lhe docirine ol implied powers very 1ar be-
yond any extent hitherto given 1t It asserts that
whalever 1 any degree promotes an end within tbe
seope of a genernl power, waether iu the correct
genae of the word “appropriate? or not, may be done
in  the exercise of an lmpiled power.
this  proposition be muntamed? It 18 sad
thut this 8 npot 8 questlon for the court
deciding & causs, buat lor the Congress exer-
claing the power. Bul the decsive answer
to this I8 shat Whe admission of o legisiative power o
deterinine dually what powers have the described
rolation ud means L the executlon of owher powers
plasnly granied, and then to exerclse absoluiely and
without (lablilty to question in cases 1nvolving pri-
vale rizlics, the powers thus determined to have that
relntion wonld completcly change whe pature of
American government. 1t would convert the gov-
ernmens, woleh the peopie ordained a3 a govern-
ment of lmited powers, Int a government of nolim-
lted powers; 1t would obliterate every critenen
which this court, speaking through the venerated
Chuef Justice, 1n the case ulready cited, establishod
for tue determination of the question whetiher leg s-
lutive ucts are coustitutionsal or uuconstiutional.
Undoubtledly Among nieans appropriaie, plainly
adapted, really caleulated, the Legisiature has un-
resiricted chioice; but there cun be no implicd power
to use meaus not within this description

Now, then, let 1t be cousidered what has actnally
been done in the provision of nationdl currency. in
July and August, 1561, amd February, 1502, the Isaus
of SIXLy inlitons in Uinited States notes pavabie on de-
wand was anthorized, (12 U. B, Stacuves, 260, 413,
$d8.) Toney were made receivable 1o payments, but
were not dectared a legal tender unil March, 1562
(12 U, 8, siatutes, 370), when the amount 1 cirenia-
uon had been greatly redoced by raceipt of cancel-
lation. in stz and 1863 (12 U, 8. Statutes, 345, 632,
709) the Issne of four hundred wsod ity mil-

Lons 1o United biates notes payable, not
on demand, but in edect at the conveoience
of the government, was auihoriced,  sub-

ject to cersaln restrictions. As to the Gity millions

these notes were made receivable for  the
bouds of the nalional lowus for all  a=bia
due to or from the Umted Hiates ex-
cept  dutiea on  imperts  sod  cerest. on

tho pubiic debt and wero also declared o legal
tender.  In Marci, 1863:(12 UL 5. Statutes, 711), the
issue of notes for parts of adollar was anthorized
to an amount not excesdlng fifty mi'llons of dolinrs,
These noles wWere not aeclared a lagal tender, but
wers mude redecmable unler regulations to ba pre-
seribed by the Secretury of the Tressury, In Feb-
roary, ised (12 UL 5, Statates, 669), the issue of three
hundred milllons of dollars in notes of National
Banking Associations wad authorized. These notes
were made receivable to the same extent as Uniled
States notes, and provisioa was made to secure
their redemptivn; but they were not mnade u legal
tender. ‘T'nese sevoradl  descriptions of notes
have @®ince oconstibnted, uoder the varlous
@cts of Congress, the oommon currency of the
United States, ‘I'he notes woich were tot declared a
legal tender have oclroulated with these which wore
80 declured, withont unfavorable digerimination.
It may be sdded usa part of the history that otuer
isanes hoaring intereat at varlous rates were autuos
rized and made a legal tender, except in redempuon
of hapk notes, jor nee amount, exciasive of interest.
Such were the one aud two years (Ive per cent noted
and the three years commpound nuerest notes (13,
United States Statutes, 218, 245). ‘These notes neyver
entered largely or permanently into the circuiation,
and there 18 no reasen o think that thelr utiity was
increased or diminished by the act which declared
them a legal tender for the face amount. They need
not be further considered nhere. 'mu% serve only to
tllustrate the tendency, remarked by all who have
1nvestigated the subject of paper money, to Inersaas
the volume of irredeemable dsuea and to extend 1u-
deflnitely the applicacion of the quality of legal
renders, Tout It was carried no further during the
present civil war, and uas been carried no tarther
siunce, i5due 1o glrcumsiances toe cousideravdon of
which does not belong to this discusslon.

We recur, then, to the question nndor considera-
tion. No one questions the geueral constituilenal-
ity, and not very many perhaps the general ex-
pediency, of the leglsiation by which & nots cur-
roncy hus besn authorized In reesnt years. The
doubt I8 B8 Lo the power to deciare 4 par-
ticular clasa of these notes to Lo a & legal wender
in payment of pre-exisung debis, The omy ground
npon wiich this point Is asserled 19 uot that the
issus ol notes was an appropriate and plainly
adupted means for carrylng on the war, for
that 18 wdmitied, bhut the making of them n legal
tender to the extent mentioned was such a means,
Now we have scon taat of wll the noled issued thoss
not  declared a  legal toider at Al eons
stituted &  wverg large proportion, aod  that
they cireulated (reely and without discount. Jt
may be smid that thelr egoaity In circulamon and
credit was doe to the provision wede by law for the
redempuon of this paper lu legal tender notes; but
this provigion, if ut ali useful in Lue respect, was of
triling Importance compared witi tuat wileh made
them recelvabis for government dues. All modern
hidtory teatifles that 1o time of war, sapecinily when
taxes are augmented, large loans newotinted and
Ieavy disbursernants mads, noted issued by the au-
thority of Whe goveruraent and made receivabie for
dues (o the government, always ohbtaln at flraca
rewdy clreulation, and, even when nos redeeinable in
culn on aemand, are as litile aud usuaily ieas sunject
to deprecintion than any otber descripilon of notes
for the redemption of which no better provislon 1s
made, And the history of the legisiation under con-
sideration 1s that 1t was upon this quality of receiva-
bhlty, aud not upon the quality of legal tender,
tuat reiinnce of circulation was originally placed,
for the recelvability clause appears to Lave besu in
the original drait of the bill, while the legal tender
cliuse seema 1o uave been introduced ut & later ata
of 18 progresd, Tuese facts oeriainly are not with.
out weight as evidence that all the useful purposes
of the notes wold have been fully Auswered,
without making them a legal tender for pre-existing
debia. It 18 dented, Indeea, by eminent writers that
the quality of legal tender adds anything atall to
the credit or nsefuiness of government notes, Tuey
insiat, on the contrary, that it lmpaive both. How-
ever this may be, it mast be remembered that it 18,
A8 & means to an cud, to bo obtwiued by the actlon
of the governmnent that the implied power of
making notes a legal tender In all payments
1 clalmed under the constitution. Now how
far 13 the government heipgd oy thls means?
Uertainly 1t ocnnnot obtaln new supplles or
services at a ocheaper rale, for no one wiil take the
noles 1or more than they sre worth at the time of
the paw contrack  The price will-rise in the ratio of
the depreciation, and this is all that could happen,
il the notes were nol made a legal tender. Bupit
may be sald that the depreclation will ba leas to
bl who takes them from the ronrnmonn if the

goveramons will pledge 0 hlm 1ts power W 0opel

Cludod notiiag on tho quesilon of iegal eaders, 1n-°

nis creditord to reostve themn ab par in payments.
Thin I8, a4 We DAVe seen, by no woans certaln. If
the quantity isaned be txcesslve and redemplion un.
cortaln nnd remole, great depreciation will take
place. If, on the other hand, the quantity is oniy
adequate to the demanda of business, and confidencs
In  early redempilon I8 surong, the notes
will cirenlawe fresly whether iade & legal
tender or . not; but if 1t be admitted that
Bome incronss of avalianility 18 derived irom making
these noted a legal teénder under new contracts,
ft by no means follows that Buy appreciable
advantage 18 gained by compelling creditors o re-
celve them In sstisfaction of pre-existing debts,
And there 18 sbundanl evidencs that whikever
benelll 18 possible from that compulsion to some Lo
dividuals, or to the government, 18 far more than
om.wei.?ha(l by the losses of property, the derauge-
ment of business, the Auotuations of currency and
values, and the increase of prices Lo the people and
tlie governmeat, snd the long tralu of eviia which
flow from the use of an irredeemable paper oney.
It I8 true that these evis ares pot Lo be attriboisd
altogether to making it o legal tender; but thia -
creases Lheso evils, It oertainly wideus thelr eatent
and protracis thewr contlousice, We are unable
to persuade ourselves that aw expediens of this sort
18 an appropriate and plaialy adopied meana for
the execaticu of the power Lo declare and carry on
war. 101t adds noshing tu the utitlity of the noes i
canpol be upheld a8 & means to the end in farsber-
nnoe of which che noted are lssued; nor can It, in our
judiment, be applied as such U, wolle faciisilug,
1n soma degree, tho circulation of the notes, 1t de-
basus sod injures the clrculution of the curreucy in
14 proper use to & much greater degree. Aud these
consideritions seem to ud equally applicable to the

yower Lo regulate commerce and W DOrIOW MOLEY.

oth powers necessariy lnvolve the use of money
by thé people and by the government, but nelther,
w8 wo think, carcies with 1t a8 an appropriaie an
plamnly adapted means to it exercise tho power
of making circulating noted & legal ender io pay-
meot of pre-exiating deots, But there 18 anolber
view which seews Y us degisive. Mo whatever
expresa power the mmplied power in guestion may
be reierred in the rule stated by Clief Jusuee Mar-
suall, the words “appropriate,’’ “plainly adapied,”
sreally caleulated,” are qualified by the lumilation
that the means must be not prohibited by, but cons
alstent with the letter and spirit of, 1he constitution.
Notoing so prohibited or Inconsistent can be re-
garded as gppropriate, or plalaly adapted, or really
calculated weans Lo auy end.

Let us inquire, then, first, whether making bills or
eredit a legal tender to the extent Indicated I8 con-
slatent with the spivit of tho constitution. Among
the great coardinal purposes of tuat instramnent oo
n® s wore consplcuous or more venerable thaa the
establisiiment of jusiice, And what was lntenaded

by the establisnment of justice In the Inluds
o the people who ordained 5 18 happuy
pot o  matier of disputation. It 18 pol

Lait to inforence or conjecturs, especially in its rela-
tions to contracts. Whoen the consutution was un-
dergoing discuseion in the Convention, the Congresa
of the Confederation was engaged in tue condiduera-
tion of the erdmauce for the governmeut of the
territory northwest of the Ohlo, the only territory
Bubject ot that vme to itd reguistion and coatrol,
HBY this ordinance certaln funcdamental articles ot
comnact .were cstabllaned between the origiunl
Sistés and the people noad Staies of the lerriiory,
for the purpose, 1o use It owo langusge, “of ex-
tending the fundamental principics of civil and re-
higious lioerty, whereon Wiess republics—(the Siates
united under the Confederation)—their luws and
cubstituMons are erecied.” Awong these fubds.
mental priaclples was this:—*And in Lhe just preser-
vauon of rights and properiy it 18 under-
stood o™ declared that Do law  ought ever
w be made or have iorce In @ Aald
territory that shall in any mannesr whatever loter-
rere with or silect privids conlracts or engagemenia
bona Ade and without [rand, previously forined.”
Tie same principle found more condensed expres-
wion 10 that most valuable provision of the copstitu-
tion of the United Slates, ever recognlzed as an em-
clont safegnard against mtrl‘%w. that po State shall
pesd any iaw uopairiog the obligasion of contracta.
1. 18 true that this pro@ibiilon 8 not gpplied In
terms o the government of tne United States. Coo-
gress hus cxpress power 10 @DACL DAUKrupt laws,
und we 40 not suy that a Jaw wade In the execution
of any other express power which incidentally oniy
Japairs the obugauon of & eontrack can be neld o
be unconstitusionul for that reason; but we think 1t
ciear Lhat those who fritned sud taose who adopted
the constilution intended that the sepirit of this
prohibition should pervade the entire body of legis-
istion, aud that the jusuace which tue constitution
was ordained Lo eatablish was not thought by them
10 be compatible witl legislation of an opposite ten-
deney. In other words, we canoot doubt thnt i luw
oot made in pursuance of an express power, whlch
necessarily aud in (8 direct operadion Lnpairs the
obligation of coniracts, l8 lngonsisisnt wilh the
BpiriL of the conalitution.

Aunother provision found In the firth amendment
must bo considered m this connection. We roler to
that which ordalos “that privaie properiy shall not
be taken for puolic use withoul compensasion.'
Tuis provision I8 kindred o sparit to that whkich
forbias  legislation lmpairing the obilgation
of contrecta; but, uanbke that, 1t 1 ad-
dressed  directly and soiely W the nalional
government. It does not i erms prohibit leglsia-
tion which appropriates the private propariy of oone
Cli48 01 citiZzels to the use of anotuer cluss; bus If
Such property cannot be waken for tbe benetll of all
without compensation 1t 18 aificult to undersiana
now it cau be so taken for the benelt of 4 pare wii-
out violating the spirit ol the prohibition. Bot Lbere
18 snotier provisiol in the same amendimeus which,
10 our judgment, canuot bave It Tull and intended
effect uniesy consirned as o proibition of the
legislaiion which we have Been consulering, Itis
thut which deciares that no person shall be deprived
of iufe, liberty or property without due process ol law.
It s not doutted that all the provislons ol this
ameudment operate direcily In limitasion and re-
silwint ol the legislative powers couferred by the
coustitution, The only question s whelher an act
whioi compels all those wio hold ceniracty fur the
paywent ol goid or stiver money 1o accept in pay-
went & currency of inferior value deprives such per-
A0ns of properyy without due process of law, Itis
quile clear that, whatever may be the operauoen ol
milch 20 8es, due process of luw makes no pace of 1§,
boeg It deprive any person of progersy A very
large proporilon of the properly of clviiized meun
exlgi8 1n the rorm of contravts, Theose coniracts
alwost invariaoly stiponlate for the payment of
inoney, and we bave already seen thal coniracts in
e Upited States prior Lo the act under considera-
fion jor the paymeat of mouey were coniracts to
Py Lie sums speciied tn guid uod gilver comn, and is
15 LEyuld douot that the bolders of these contracts
were and are as fully entitlea to the protection of
11l constitutional provision a8 tbhe howlers of any
olher description of property. bBut 1t may be
Baiud that the Lolders of no description of property
ure protecied by 1L from logisiation wileh iociden-
ially only impairs it value; and it may be urged ia
tlinstraiion Loab the holders of SLOUCK 10 & tarnpike, w
Lridge or A mauufaciuriug corporation or an to-
Burauce cowpany or @ bank canunot, by authorizing
gliuilae Works OF corporaldous, reduce ibs  price 1
e warket; but all Uus 0oes not uppear tw meet the
real ditieulty.

In the cases moentioned the Injury Is purely con-
tingont and meidental, In the cuse we Are now con-
Bidering 1t 18 direct and 1oevitable, If In the cases
mentioned the holder of the swek was required to
convey It on demand to any oue wioo should tuink it
to offer half fa value for it the snalogy wonid be
1ore ubvious. KNo oue, probably, couid ba found to

contend that an oct enlorcing e acceptance
of Ay or eeventy-five meres  of  jaod
In  Batlalaction of & contract &0  convey

a hundred would not come within the prohibition
aguinst arbitrary privation of property. ‘e confess
eureeives unable to perceive any soild distinction
between such an net aod an act compelling sl elu.
zens o accept In satisfaction of all coutracta for
money haif or three-quarters or any ollier propor-
tion less than the whole of the value aciually due
accordiog to their terina, It is dinicult te conceive
what act would take private property witbout pro-
cess of law if such acé would nol. We are obliged
Lo conclude that au act making mere promised to
pay dollars @ legal tender in payment of debts pre-
viously contracted, 18 Dot 8 MEsna “appropriute,
plainly adapted, really calenlated to carcy into
efect any cxpreds power veated 1n Congress—that
such an act 18 inconsistent with the spirig
of the constitution, aod that It 18 prolibited
by tne consutution, It Is not surprising that amid
the tumuit of the late clvi war and under the in-
fluence ol apprehensions lor the satety of the repub-
le, aimost universal, diferent views, never before
enteriained by Awmerican stateamen or Jurlass, were
adopted by many, The tlme was not favorable to
counlderate refecilon upon tue constiiutional Mol
of legislation or executive authority. If power was
assumed from pairiofo wiolives the assumptlon
found ready justiilcation in patriotic hearts. ny
Wi doubted yielded wheir doubts; many who did
not doubl were silent; some who were alrongly
averse to makiog government notes a legal tender
fell shemacives constrained L0 ucgulesce in Lbae
views of tus wdvocaies of tho measurs. Not
& few who tben luslsted upon 118 necessity or ac-
Gulesend in that view, Lave, since toe return of peace,
aud under thenfduencs of calmer times, reconsid-
ered thelr conciusions, and now coucur in those
wiilch we have just sunounced,

Thess comciasions eeein lu Ua to be fully sanc-
tioned by the leiter and spirit ol the counstitutlon.
We ure oblige., therefore, Lo hold that tue defend-
ant 1o errur wes not bound to receive from the
plaintiffs the currency tendered to hin in payment
of their noie made belore the passuge of the actof
February 45, 1862 1t follows thats the Judgument of
the Conrt of Appoals, of Kentucky, must e al-
Hrmed.

Dinpsenting Opinlon.

Susan P. Hepburn and dnother, vs. Henry A,
Griswold.—Mr, Justice Miller dissenting.

The provisions of the consatitusion of the United
States, whioh have direct reference to the function
of legisiation, may be dividea Into shree primary
classes:—Firat, those which confer legislative powery
on Copgress; aecond, those which prohibit the
exercise of legislative powers by Congress; third,
thosa which prohibit the Siates from exerclsing
certain legislative powers. Tha powers conferred
on Congress may be sobdivided foto the poaitive
aud the auxillary, or, as they are mora usually called,
the express and impliea power. As [nstances of the
former class may be mentioned the poier to borrow
monoy, to talse and support armies and to coin
money and regulate the value thereof. The implied
or anxlliary powers of legisiation are founded
largely on that general provision which closss the
enumeration of powers granted in expreass terms by
the declaratlon that Congreas ehall also have power
10 make all laws which shall be necessary and
proper for carrylag Inte exccution the forsgoing
powers AbA all olker powara vested Ly thls conatls
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tution in the government of the United States or in
aay department or officer thereof. The question
which thls court i8 calied upon to conalder 18
whether the suthority to make the motes
of the United States a lawful tender in paymentof

dabta 18 to be found in
these classes of legislative power. A8 oune of the
elempnts of this question, and in order to negalive
any tdea; that  the exercise of suecn a power would
be an 1mvasion of tie rights redgerved to Lhe Siates, it
may be as well to say AL the outses that Lhils 15 4mong
the supjects of leglslation forbldden to uhe States by
Lhe constitution. Among the unequivocal uterances
of that instrument on this subject of lawful tenders
18 that which declares that np State shall coln
money, emit bills of credit or make anything but
gold and miver a- tender in payment of ntlll[ thus
removing the whole matter irom the dominion of

State legislatton. No such prolbition 13 placed

upon the power of Congress over this
iu!ﬂ t, though tuere are, a4 wo have already
Rald, malters expresaly forbldden % JODZress;

but neither this of legul tender, nor the power to
omit bllls of credit, or to mapnir the obligation of
congress 18 among them, though L& musé
obvious that in prombiaog tnis legal tender power
1o the States the attention of the conveation must
hgve been directed 1o the propriety of a mitation of
the powerof Congress, On the conlrary, Congreda is
expreasly authorized 1o coin woney, snd o regulate
the vilue thersol and of forelgn coln, and to punish
the uountarmnwr sucn coin and of the securities
of e Lnited States. 16 has been siroogly "ﬁ:d
by many sble jurists that these latter clauses falrly
construed  confer the power to make the
sogurivies of the United States & Iawlul temder
in paywment of debts, wWhile | sm not anloe o sse in
them, standing aloue, 4 suitlclent wurrauk for e
exXcroise of Liis power, thoy are uot without dechded
welghs Wnen we come to consider the question of
the exsience of ths power AN one nec:ssary and
proper lor carrying into execution other admitied
powers of the government; for cey show Luas so far
B8 Lhe framers of the constitution did go In granting
EXDress power over the lawiul money of the coun-
try 1t was condded to Congress nov to tue
siates: wnd 68 0o unreasonnole inference that I it
Blowid be found necessary, In carrylug inio etfect
somo of the powers of the government essential to
its successiul operution 1o make ita securitles per-
foriu the payuient of debis, such iegiaistion would
be in harmouy with the power over money granted
in express lerms.

It being conceded, then, that the powor under
conslderation would not, if axerosed by Congres
L@ wn InVasion of sny Tigut reserved to the Luoited
States, but one which they ure forbidden to employ,
and thel 16 18 not in terws gicher graoted or aenied
to Congress, can 1L be sustained 28 & low necessary
and proper, at the tine it was enacted, for Carrylng
Iuto exscution any of these powers thoat are ex-
pressiy granted ewber o Congress or to e govern-
weut of to any department thereof? From the
organization of the government under the present
constitution tiere have been from uime to thue
attempts to lloit the powers granied by
that dpstrument by a narrow  and  literal
rule of conswruction, and these Dbave been
specinily dirocted to tbe general cluuse which we
have eied as the chiel fooudation of the auxiliary
powers of the goverument. [u hna been said inat
lhls elnuse, B0 lar (rou authorwing the use of any
means woich eonld oot hiave beeu nsed wituout it, 18
a reatriction upon tue Powera necessariy lmplied
by a0 Inssrument so general in ita language. lThe
docurine 18, that when wu act of Congress is brought
Lo Lhe test of this clause of the gonstiiution ity ne-
cessily muost be abgoiute and I8 adapiation
the conceded purpose upquestionable. Nowhere
bas s priucipie been mes with more
cinpbatic denial, or more satisiaclory rejutation
tnau 1o this court. That emicont jurist and states-
man, whose official cureer of ‘over 1LIrLy yeurs as
Chiel Jusiice cominenced very soon after this con.
pritution was adopted, aod whose decisions have
done a8 much to fix It8 meaning as those of any
man lving or aead, has given this ar clanse
the benefit of Lis fullest cousid on. Inthe gase
of the United States vs. Iisher (2 Cranch, 35%), ae-
cided in 1804, the point in tssue was the prioriy
clitined for the United States as acrealtor of a bank-
rupt over all other creditors, It was argued muinly
on the construction of the stwiutes; bul
the power of Coogress such o law
wad wlso denled, Tue Oblel Jusiice saldi—it
13 claimed under the muthority to make
ail 1awe wiloh sbail be neceasary and proper to
carry into execution the powers vested by the con-
giitntign 1n the government or in suy depariment
thereold?! In construing this clause it would be in-
gorrect and would proauce endless dliflealties il the
oplaion sbhould be mamntained et Do law was
authorized woicn wes not ludiapensably necessary
to give edect to & Apecitied power whon Various sys-
tews might be adopted lor lhat purpose. It might
be sald with reapect to sach that It Was oL neces-
gary becasse the end mught be afwalped by onner
means. COngress miust possess the cuoice of means,
and must be empowered L0 USe ALY Meaus wiich
are iu fact colducive to  the exercise of Lhe
power wranted by the constitution. 1t wad ao-
coraingly held  that, upder the authurity o
piy the debis of the Unlon, 16 could pass & law giv-
1ug priority for its own debis in case ol bankrupioy.
But 1n the memorabie case of McCullorch, va, The
Htate of Maryland (4 Whalin, 816.) the moat ex-
baustve discussion of this cianse 1s found in the
opiutou of the saine eminent expounder of e cou-
gtitution., That case Involved, a3 1s well known.
the right of Congress Lo establish tu? Bapk of the
United States, and to authorize it W 1ssue notea for
circulat 1t was led that the rightto in-
curporate or create such s bank had no specide
grant u any clanse of the coustitation, sulll less the
right 1o authorize It to issue notes lor circulation as
nioney. Bul it wes argued Lhat, 48 i MEASULS neced-
sury to enabie the government to collect, transler
and pay out its revenues, the organization of a bank
with this funciion was within Lie power of Congress,
1u speaking of the trae meaning of the word * ueces-
sury? i this clause of tue constitutlon, he says:—
‘ioes It always mpart an absolute physical neces-
sily 8o strong that one thing to which snother may

termed Dnecessary canoot exist without Ju?
We think it does not. If relerence be had to i3 nso
1n the common of the worid or In approved
wuthors, we find that 18 freguently imparts no more
than tuat one L is coovenlcnt, or useful, or es-
senilal Lo another. To employ WeEANs OCCessAry to
au end 18 geuerally understood as employing any
meaus caleulated to produce the end, and not as
Leing conned Lo Lhose single means, without which
the end would be unattamable.” The word ‘‘neces-
sary” adiiis, he says, of nll degrees of comparison,
A thing may be necessary, very necessary, absolutely
Or 1nuist bly nn y. This word, then, hke
others, 14 usad 1l various senses, and in I8 construc-
tion the subject, the cpatexe, the intention of the
Purdon using thewm ure to be takea into view.

Let this pe done Lo Wis case under conslderation.
The subject 18 the execusion of those great npuwers
o which the welfore of a nation essentially depends,
1t musy have been the intention ol taose who gave
Lhese puwers Lo 1nsure as far as lliuumTpruuteucu
could meure their bensfcial execution. Thls could
noi be done by coulning the choiwe Of weans 1o
sach narrow 1mity as not to leave I in the power of
Cougreds w adopt any which might be appropriaie
il which were copducive to the end. Thls pro-
vislon 18 ade 0 & coRatitution intended to endure
for ages to come, and cunumuemg L0 be adapted to
various crises of huwan afaira. To have prescribed
the means LY which the governmment should tn all
fulure tine exevcise 168 powe:s would have becn to
cnange entively tne character of the instrument and
give the properties of & legul code. It would huve
been an unwise attempt Lo provide by immutable
rules for exigencles which, if foreseen at all, must
have been but dimly, and which can be best provided
for as they ceccar, ‘I'o have declared Lhat the beat
means shall not be used, but those alone withous
which the power given wouid be nugatory, would
have been lo delpme the Legalature of the capacity
to avall itself of experienco, (0°exerclse its rewson
and to aocominodate
comatances. 1 have ¢
these remarks of Clel Jostice Marsnall be-
cause, though made hall & century ago,
tueir applicablity to the eircumatances under wihich
Congress called to 18 ald the power of making the
securities ol the government a legal tender, or &
means of successfully proseculing a war which,
wituout such sid, secmed | Kely 1o lerminate 1ta ex-

tence, and to borrow money which conid in no
uiher manner be borrowed, and to pay the debt of
millions due to its saldiers, which could by no other
means be patd, seems to be almost prophetic. 1f be
bad had clearly belore his miud the future history
of uls  couutry he couia not  Lave better
chiaracterized @& principle which would nave
rendered tie power Lo CAITY on @ War nugatory,
which would have deprived Congress of the capacity
to avall iteeif of experience, Lo exercise It8 reason
anbd Lo accommodate ita legislation to circnmstances
by the use of the most appropriate means of sup-
porting the government 1o the crisis of its fate. Bus
it i8 said that the clmm under consideration is ad-
monitory a8 tothe nse of umplied powers and ndds
nothiog te what would have Leen suthorized with-
out. ‘The ldea 18 not new and is probably wtended
for the same which was urged in the case of Me-
Culloeh va. the State of Maryland, namely, that io-
gtead of enlarging the powers conferted on Congress,
or providing for & wmore hberal wse of themm, 1§
was desiguned as .o restricilon upon the auxil-
lary powers iocldental to every expresd grant
of powel In  gencral ferms. bave ¥
cited so fully from that case that I can ooly
refer to 1L to say tuat this proposition I there clearly
stated and refuted. Doesd there exist, then, any
power o Congress or in the governwment by express.
grant to the execution of wiich this Legal Teader
A4eL Wos necessary and proper in the sense neve de-
fuied und uoder the clreomatances of U8 passage
I'ne power to deciare War, 10 supress lusurrection,
to raise aud support armies, to provide and maln-
tain & navy, to borrow money on the credit ot the
Uniied »tates, to pay the debts ol the Unlon and to
provide for the common defence and general wel-
Iare, dre each apa all distinetly aud specHically

rauted In separate clauses ol toe consultution,

@ were In the midst of uw war which
called all these powers lnko  exercise and
taxed them severely—s war which, I we
were L0 Lake 1nto account the increased capacl
for aestrucjion introduced by wmodsrn #cience wn
the corresponding Increase of 1ts cost, brought luto
uperation powere of belligerency more potent and
more expensive than any that the world has ever
known, All she ordinary means ol rendering efticient
the seversl powers uf Congress above menilloned
hud been employed to Lheir utmost capaciky, and
with the spirit of the rebellion unbroken, with large
armmies ln the fleld unpald, with a gurrent expeodi=
tare of two millious of doliars per day, the credit of
the government nearly exhnusted and the resourves
of taxatlon lomdeqoate 1o pay cven the in-
terest on  the puvlle debi, Conzress Wes
called on to devise #0ine UOW nieans ol Lorrowiag
money on the ¢redit of the pallon, for the resunlt of
the war was conceded by all thoughtful men Lo de-
pend on the capacity of e government to ralse
money in amounts previously unknown. The banks

its legtalatton to  oir-
at unusual length

bad aiveady loaned iheir means to she Treasury;:

they bad been compelled to suspend the paymeank o
#pecis 0D thoir own nowa, The ooin in country,
G 4o could all Lave been placed Within the coawrel of

the Bacretary of the '
gt "n Ao '!'m‘-lurr. would not have made

to r-
fg:'“ m?ml ArWy pavinen .:n;::; :'g'ﬂ.’m“ uo‘t
general collapse Of - oredis o yoaont
I b h faith in

ol liﬂ-gﬂﬂl able,

abi or nnenl woul d
siroyed. the reE:Illon ould Mv% a::npm tn.l'
Htutea would huve been left divided and the peopls
lmpoverished,  The nationsl governmen! would
have periated and with it the coustitution which we
nre UpoR k0 construe wilh Buch nise and
critical aeouracy, That the Legal Tender act pre
vented these disastrous resultd, snd that the logal
touder cialse Wud NeCeSSAry to prevent them, | en-
tertain no  doubt. It furnished  instantly o
means of paylng the solalers In the peid
wod fled the eofora of the colmissary ang
quartermaster, 1t furniahed a medinum e pay-
ment of private as well as publle debld ot & tima
when gold was being rapaly witharawa from e
cuiation and the bank currepcy was bocomin
Wortiless; 1t furnished the means to the capitaiia
of buying the bonds of the government; 1t slino-
lated wrade, revived the drooplng euerglos of ths
conntry and restored confidence Lo the publie mind,
The resuits which followed the adoption of Ahls
measure are beyoud dispute. No other adegunle
cause has ever peen nesigned for the revival of gov-
ernment oredit, the renowed sotlvity of trade and
the tacHiLy with which the gaovernment borrowed o
two or lbree years, ut reasonable rated of inkoroat,
maluly Trom I8 own  citlseus, doubly  the
wmount of money there was in thp country.
meludiog colg, bauk noies and the notes lssucd
under the legal tender wets, Iv 18 now sald, bow-
eyer, 88 the calm retrospect of tuoso eveuls, Lhst
Treasury Aotes switabie for circalation, as moncy
beartng on thetr jace the pledge of the United Btares
for thelr ultimate payment 10 coln, would, if nog
equally efMeient, have answered the requirenients of
the oceasion without being muede & legal teader

Tor  debls, Bu.  what was  pesded waa
sometlung mors (ban tue oredit of the gov.
ernwment,  that  had stetchied o I8 ulmosy

dension, and was cleary po longer sudicleat in toe
stmple Torw of borrowing mouey, 1s there any rea-
ROl Lo beligve that the tuore ciaoge o the furm of
the security given would inye revived Lhis sloking
orédit?  On wbe contrary, all expericnca snows st
& currency not redesgmable promptly in coln, bat
depeadent on the eredii of 8 prouissor whose re.
Aoldrees  wero  rapidly  dlmoshoog, wnl‘l; 'Ij.'!

it

liabiikies are Increasing, sooy Sinks
dead  level  of  worlliless ‘pnpar. AS no
man  would have besn compelled o take

it in payment of debls] as 10 bol@ uo lulereal, a8 1is
period of redempiion would bave begn remnote and
ungertain, this joust hoave been the neviabie fate
of any extensive lssue of such notes; but wihen by
1w they were made w discharge wne funclieos of
paying debts they bud a perpetual credit or valus
equal to tue awount of @il the debts, pavlic or
private, in the country. If ey were nover
redesmed (a4 they mover have been) they
selll paid debls ot thelr par vaiue, aud lor this par-
pose were then, and Dave alwajs been, eagerily
gought by the people. To say, then, thal Juid equslily
of legal tender wis nob necessary (0 taelr useiuiussn,
Béems Lo We unsapporte i by any sosnd view of the
situslion; nor can any Just lnfecence of LURE propo-
gition arige  from & companson of  tuo iegal
tender noies  with  the ponds  Issued by Ehe
government about  the  same  tume.  Thess
bouds bhad & fixed period for thelr payment,
and she Secretary of the Tronsary decluréd wnat tnay
were payable lu gold. They vore luler sl which waa
aymble sewi-unuually o gold by éxpress Lerma on
uetr fwce; and the custowa dulles, wolch by law
could be paid In nothing but gold, wore secrelly
pedged Lo the payiment of this  lnterest.
They can aford no means o! determining which
would bave been the fate of the AsUry
notes designed to clreulale ss money, bur wilca
bore no oxed wme of redempeion and by law could
pay no deots, aud bad no tuud pledged tor thelr re-
demption.

The legal tender clanses of the statntes under con-
sideration were placed emphatically by tiose who
enacted themn upon their necessliy to Lhe farther
borrowling of money and maintaimug the army and
pavy. 1. wasdone reluctantly and with besitaslo!
und only alwer the necessity had hecn damonstrad
and had become lmperative. Our  states-
men bad been trained in #chools  which
looked upon such legislation With Aomotiing
more than distrust, The debates of ihe two housea
of Congress show that on this necessity alone could
tois clause of the bill nave been carried, and they
also prove, as 1 think, very clearly the existence of
that neceasliy. The history of that gloowy tie Is
not Lo be readily forgotten by the lover of s
country, and will forever remain the full, clear and
ample viadication of the exercise of this
power by ongress, a8 lis  resuits Llave
demonstrated the sagacity of cthose who
originated und carried through the neasure.
Certalnly 1t seewms Lo the best judgment tbet | can
bring 1o beer upen the subject thak LIS law was &
necessity in the most siringent seuss in which that
word ¢an be used, But, 11 we adopt she coastruc-
tion ©0i Chiel Jusiice Maranall ai the full cours
over which he presuded—a coastruction which
has mnever to this day been overruled or
questioned in  this  court—how can we
avold this conciuston? Can it be sad that chia pro-
vislon dld not coudace wwards tue purpose of bor-
rowing monay, of paying debts. of raisiog armies, of
BUPDIEsSING 10surrection; or that 1t was noi calen-

ted Lo effect those obiacfs; Or thnt it Was not useful

nd e=gantiel to that endf Can it bo sald Lhat this
was not among the cboice meaus, U nos
the only means, which were left w Coagresa
to carry on this war for balional exialcocer
Lews ua compare, the present with ollier cases de-
cided Lo this cours. If we can suy indirectly toat to
deciare, as in the case ol the United Stated vs.
Fisher, that the debt wutchja bankrapt owes toe Zov-
ernment shall hive priority of paymant over ail other
debuws, 18 & neceseary and propér law (0 enable the
govermpent to pay 1ts own debls, bow can we 8ay
thatb Lhe legal tender ciause Was nob necessary and

proper to euable the governmeit wW  bor-
row money G0 carcy on- the war? Tha
crontion of the Unitea States Dank, &’nDd

especially the power granted to 1 to 155ue uotes lor
cireulation a4 roouey, was gtroouocusly resisied as
without consuturional authoriey; bul siis Court
beld Lhat & bank of 1ssue wad necessary in tiie sonsa
of that word, a3 used o tie constitucion, Lo ensble
the government Lo colleet, 1o transier and to pay out
itd  revenues, . was uever clalmeda that
the government could fAnd no  olber means
to do this. It conld 'not then be denfed, nor
has it ever been, that otheér means mors clearly
witlin the competency ol Congress existed, nor thas
8 bauk of depost might ;tzunsml,r have answored
without 8 cireulation.  But because that was the
mwost Miting, useful and eficlent mode of dolng

what Coogress was aothorized to do, it was
held to be necessary by this Courts  he neceasity
i that cuse 18  much Iess  apparent e

me than ln toe wdoption of the Legel Tender
clanse. In the Veazll Bank va Fenno, declded as
the presens term, the court hela, after full considera-
tion, that it was the privilege of Congress to furnish
to the country the currency to be used by itin toe
transaction of business, whether this was done by
means ol coln, of the notes ol toe United Stares, or
of banks created by Congross, and tuab 88 & means
of making tais power of Congress eifecinal that body
conld make this currency exclusive by taxiag ous
of existence any currency aunthorized by the Biale,
it was sa1d that havipg, o the exercise of nndoulted
constituilonal péwer, undertaken to provide a cur-
rency for the whole country, 1t cannot bo questioned
that Congress may constitutionally secure the booe-
fit of it to the people by pppropriate means. Which
I8 the more sppropriaie sud eMeciual means of
makipg fthe currency established by Cougress
useral, acceptable, perfect? The taxing wll otuer
currency out of existence, or giving to that
farnished by the governinent the quality of lawful
tender for debts? ‘The iatter is & means direcily
conducive to the end to be obtalned—a means wileh
attains the end more prom&my and more perlectly
than any other means can do. ‘The formerisa re-
mole aupd unceriain means in its efect, and is
llable to the mserlous objection ibat 1T Intdr-
feres with State legisiation. 1f Congress u&
nowever, under It& lmplled power, proie
and foster this currency by Such meaus as
destrnctive taxation ou State pank ciroulation 1%
peains strange indeed if 1t cannot adopt the more
appropriate and the efective mieans of declarin
these notes of i3 own 18sus, for the redemption o
which its faith 18 pledged, a Jawfol tender in pay-
ment of debts, But 1t 18 eald that, the law 18 in con-
et with  the spirls if not the lelier of
several provisions of the constitution.® Un-
doubtedly 1t is a law impmiring ths obliga-
tion of coniracis made before 1is passage, bus
wlitle the constitution forblds the Btates to pass such
laws, 1t does nos forbid Congress, On ghie contrary,
CoDgress 18 express'y authorized to establlsh a uni-
forin system of bankruptcy, the essence of which
15 to discharge debtors frown Lhe obiigation of Lheir
contracts. And in pursuasnge of this power Uon-
greas has three times passed such a law, wlich in
every instance operaied on contracis inaude betors i§
Wia paased, Sucli s law 18 now Lo lorce, yet 1ts con-
stlcutionaltty has never been questioned. How it
can be 1o acecordance with the spirit of Lhe covsiitu-
tion to destroy directly the creditors' contruoct for
tile sake of the individual debtor, but, contrary to
118 spint, to affect remotely 113 value ror the safety
of the oation, 1t 18 difficult to perceive. Bo
it B sala that the provislons that privats
property sbiall not be taken for public use
witliout ' Jusy compensation, and that no person
shall be deprived of lifs, liberty or property withous
due course of law, are opposed to the acts under
consideration, 'Thie argument is too fine for my per-
ception by wihich the indirect.effect of & great publio
measure, in depreciating tone vaiue lands, stocks,
bonds #nd other contracts, rendera such 8 law
invalid, in taking private property for publlo
use, oOrf a3 depriving the owner of 1k
without due course of law. A declaration of war
with a maritime power would thus be uacondtitu-
uongl, because the valus of every ship abroad Is
lessened twenty-liva or thirty per cont and those at
liome almost a8 much, ‘The abolition of the turid
on iron or sugar would in like manner destroy the
furnaces und sink tho capital employed 1n the man-

uracture of hose articles; yet no states-
man, however warm &n  advocats of
Ligh tarits, has clamed that to abolish

puch duties would be unconstitulional, as taking
private property. 1 the principie be sound every
successive 1ssué of governmenti bonds during the
war was voud, becanso by Ineressing the pubitc debs
it made those alrendy in privele hands leds vaing.

ble. Thie whole argument of thenjustice of o
law—an wjustice whith, if 1t ever exdsied, wil b8 re-
pented ny now holding it void —sad of its opposiiion
to the spirit of the constitucion 18 too AbSIACE Bud
fotangibie for application to courts of justice, aud
14 sbove all ARngoreus, as a ground on wilch to de-
olare the legimiation of Congress vold by thie dacision
of & court, It wonld wnthopize this courl to enforce
theoretical views of the geplusjofl Our governmens
or Vague notions of the #pirle of Lhe consiitulion and
of austract justice by deciaring vold Inws which dia
not Bjuare wilth them. 16 subaitiuled our (doas
of poliey for judicisl constroction on  uoae-
flued code of ethica for the constiiution and & court

| of Jusbicy (or tac uatlousl legwiniuce, Upom




